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WINTER NEWSLETTER 2014 
  

 

The JAG Winter Newsletter has been put together by the JAG Capital Advisors team for both managers 
and investors (the “Newsletter").  
 
From a know-how perspective, our Corporate Report covers an article on “Warranty and Indemnity 
Insurance” followed by an update report for the Private Equity  and Property sectors, which has been 
our main focus at the start of 2014. 
 
We look forward to any comments, feedback and/or questions you might have. 
 
The Team 
JAG Capital Advisors 
 

DISCLAIMER 

This material has been prepared by JAG for information purposes only and should not be construed as legal, tax or other 
professional advice. You should contact JAG or consult with other legal, tax and other professional advisors before taking any action 
on the basis of this information. Although the information provided in this Newsletter is believed to be accurate at the time of 
publication, laws and regulations are subject to change and neither JAG nor any of its officers, employees, agents, affiliates or 
advisers make any representations or warranty of any kind as to the accuracy or completeness of the material or are under any 
obligation, express or implied, to update the information to correct any inaccuracies it may contain or to reflect any changes that 
may occur in the future. 

This material is confidential and full rights of JAG are reserved. The material may not be disclosed to any person other than the 
intended recipient without the express written approval of JAG. No part of this Newsletter may be (i) copied, photocopied or 
duplicated in any form, by any means or (ii) redistributed without JAG’s prior written consent. 

  



 
 
 
 

1. CORPORATE REPORT: WARRANTY and INDEMNITY INSURANCE  

  

 

In a market where deal execution is proving challenging and all parties are more risk averse, one of 

the ways of addressing M&A risk is through warranty and indemnity insurance (“W&I 

Insurance”).  

 

Warranty and indemnity insurance is available for both the Private Equity and M&A deals and may 

cover both or either of the buyer or seller for losses resulting from breaches of the seller’s 

warranties or indemnities.  

 

For example in most recent transactions, buyers require greater warranty caps and maybe even the 

placement of some of the consideration into an escrow account. Financial covenants given by 

sellers may also not be sufficiently robust for the de-risking attitude of current buyers. Sellers also 

often wish to repay their loan using the sale consideration but find it difficult in view of the 

significant warranty and indemnity obligations. 

 

So all this brings us to the route of a “W&I Insurance” policy which is structured to address 

specific conditions in the Sale and Purchase Agreement and the coverage will generally last a 

number of years, in line with the warranties and indemnities period.  

 

The insurer will have a subrogation claim against the seller for any breach. Although policies differ 

in their wording, they generally provide coverage for defined risks from one specific 

warranty/indemnity or a whole list of representations and warranties. If the goal is to set a price for 

a known risk that has not yet occurred or been quantified, the policy should be written to reflect 

that. These policies usually cover existing or past issues and do not cover future conduct or risks 

yet to occur. If there is a concern about future risks other insurance policy forms may be necessary, 

such as for example coverage for ongoing litigation.  

 

The cost of a policy will vary depending on the nature of the risk covered. Premiums of 1–2% in 

the UK and 3–10% in the US are usual at the time of writing this article. If one party to a 

transaction uses this type of coverage without the other party necessarily knowing, dramatic 

financial and commercial savings could indeed occur. 

 

There are also other forms of insurance to think about: Tax Opinion Insurance, Prospectus Liability 

Insurance and one-off unique policies created for individual risks. 

 

If you have any questions about such policies or wish to know more, please contact us. We will 

also seek the best specialist in such sector for you but in any event, you should be informed of this 

type of insurance for all your M&A transactions, whether in the private equity sphere or not. 
  



 
 

 
   

2. PRIVATE EQUITY REPORT  
  

Who will be impacted by new EU-wide asset stripping provisions? What is the scope of these 

provisions and the potential impact they may have on common private equity deal structures? 

The date of 22 July 2013 marked the deadline for European Union member states to implement 

the Alternative Investment Fund Managers Directive (“AIFMD”). However, whilst most other 

provisions of AIFMD have been discussed in detail (for example, those in relation to 

transparency, remuneration, leverage and structuring) there has been much less discussion around 

the effect of the asset stripping rules on private equity deal structuring. 

AIFMD allows for a transitional period for compliance, giving existing fund managers until 22 

July 2014 to comply with the regime. However, this transitional period has been applied in 

varying degrees across the EU. The UK regulations (the Alternative Investment Fund Managers 

Regulations 2013) do provide for a transitional period for certain fund managers in existence prior 

to 22 July 2013. As such, the following provisions may not be applicable to some fund managers 

until July 2014. Articles 26 to 30 set out disclosure obligations and asset stripping restrictions on 

fund managers managing alternative investment funds (“AIFs”) that acquire control of both listed 

and non-listed EU companies. “Control” is defined by reference to the acquisition of shares or 

voting rights. For private companies, control means more than 50% of the voting rights of the 

company. For listed companies, control is defined by reference to each relevant member state, 

however, this is generally over 30% of the voting rights. When calculating the percentage, regard 

must be had to both direct and indirect holdings. 

These rules have a broad reach and apply to both EU and non-EU managers who are caught by 

AIFMD, notwithstanding that a non-EU manager cannot benefit from the passporting regime 

under AIFMD until 2015. 

Small and medium sized enterprises (generally defined as enterprises which employ fewer than 

250 persons and which have an annual turnover not exceeding EUR 50 million, and/or an annual 

balance sheet total not exceeding EUR 43 million) and special purpose vehicles with the purpose 

of purchasing, holding or administering real estate are not caught by the asset stripping 

provisions. 

Distributions (which includes payments of dividends and interest relating to shares) to 

shareholders and the acquisition of own shares are prohibited if they would result in the net assets 

being lower than the amount of subscribed capital plus non-distributable reserves, by reference to 

the company’s annual accounts for the previous financial year. Distributions to shareholders are 

also prohibited if they would exceed the distributable profits of the company, again by reference 

to the company’s annual accounts for the previous financial year. Although UK private companies  



 
 

already face restrictions on distributions under the Companies Act 2006, these are only by 

reference to the distributable profits of such company. AIFMD imposes an additional test on 

private companies that requires them to consider the net assets; a test that is broadly similar to 

provisions under UK companies law for public companies only. 

AIFMD prohibits the acquisition of a company’s own shares in the first two years post-acquisition 

if it would have the effect of reducing the net assets below the amount of subscribed capital plus 

non-distributable reserves. Additionally, AIFMD appears to prohibit share redemptions by the 

portfolio company in any circumstances during the first two years post acquisition. However, the 

UK Regulations provide for the same limited carve out for share redemptions as for acquisitions 

of own shares. For private companies in the UK, the Companies Act 2006 permits acquisition of 

own shares and share redemptions out of capital where certain requirements are met. 

As such, the position under AIFMD imposes a significant restriction on the available options by a 

private company for share buyback and redemption. 

Capital reductions also face a blanket prohibition, except where there is a reduction in the 

subscribed capital to offset losses incurred or to move a sum of money to a non-distributable 

reserve, provided that the amount of such reserve is not more than 10% of the reduced subscribed 

capital. 

Again, AIFMD appears to significantly restrict the circumstances in which capital can be reduced. 

The default position under the Companies Act 2006 is that a limited company is free to reduce its 

share capital by a special resolution of its members (supported by either court approval or, for 

private companies only, a solvency statement), provided that the reduction is not prohibited by its 

articles. 

  



 
 

 

3. PROPERTY REPORT – UK Property  

    

The 2014 BUDGET: the effect of UK residential property. 

The government has widened the scope of taxes on homes wrapped in corporate envelopes, 

hitting properties valued at £500,000 or more, to deter investors from avoiding stamp duty and  

inheritance tax. George Osborne, the chancellor, announced three major changes in the 2014 

Budget that will catch more homes in the tax net to discourage the use of corporate envelopes, 

while raising existing rates.  

For the buyer: the new measures include extending the band at which homes are charged 15 per 

cent stamp duty land tax (SDLT) when first wrapped in a corporate envelope, from properties 

worth £2m or above to those valued at £500,000 or more.  

For the owner: for those who hold property through a corporate wrapper, the annual tax on 

enveloped dwellings (Ated), will be extended to properties which fall under two new bands. 

Properties valued between £1m to £2m will be taxed at £7,000 a year from April 2015, while 

those valued at £500,000 to £1m will incur Ated at £3,500 from April 2016.  

Ated-related capital gains tax charges, where properties are sold within an envelope, will also be 

applied to homes worth more than £500,000 caught in the two new bands.  

In a further move to deter existing investors using corporate envelopes, the Treasury has increased 

rates on current Ated bands. Properties valued at £2m-£5m will be charged £15,400 for the 

2014/15 tax year at one end of the scale, while those valued at more than £20m will be taxed at 

£143,750. 

 

 

 

 

JAG CAPITAL ADVISORS 
 
JAG Capital Advisors (JAG), an affiliate of JAG Capital Group Ltd is dedicated to the provision of advisory services in Corporate 
Finance with a specific focus on Venture Capital, Private Equity and Hedge Funds. 
 
JAG’s expertise centers around assisting clients in completing and optimizing transactions by using its commercial, financial and 
legal expertise, as well as, its industry relationships to properly analyze and value assets, structure and optimize transactions, as 
well as managing projects for our clients so as to enable them to continue to focus on what they do best. 

 
 



 
 


